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INTBE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3174 
EPHRIAM THOMAS, Plaintiff in Error, 
versits 
COMMONWEALTH OF VIRGINIA., Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Ju,dges of the 8-upretne Court of Appeals 
of Virginia: 
Your petitione1·, Ephriam Thomas, respectfully represents 
that he is aggrieved by a final judgment of the Circuit Court 
of N ansemond County, Virginia, entered on the 4th day of 
May, 1946, whereby he was convicted of murder in the first 
degree and sentenced -to deatJ1. A transcript of the record is 
herewith presented. .. 
Your petitioner is advised and believes that numerous 
errors of law were made and committed during his trial in 
the court below and prays that a writ of error may be issued 
in his behalf to the judgment .aforesaid and a. su,persedeas 
thereto awarded; and that said judgment of the Circuit Court 
of N ansemond County may be reviewed and reversed. 
STA.TEMENT OF FACTS. 
A summary of the evidence introduced on behalf of the 
:Commonwealth, which must be accepted as true on this appeal, 
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tends to show that petitioner, who will hereinafter be called 
the defendant, boarded a taxicab driven by Frank Holloway 
about 8 o'clock on the night of February 2, 1946, on the old 
Nol'folk R-0ad between 8th and 9th Streets near the city 
2e limits of Suffolk (I-Iolloway, Tr.~ p. 14); *that defendant 
entered the rear seat of the cab and told Holloway that 
he wanted to go to Saratoga Place; that apparently defend-
ant was looking for a woman who lived near there whose name 
he did not know. After unsuccessfully searching for her for 
some time, Hollowav turned his cab around and drove up 
Wellons Street to West Washington Street and started to 
take defendant back to the place where he boarded the cab. 
On the way back he picked up three or four separate pas-
sengers, eventually having in his cab one man in the front 
seat with th~ driver and two women (Lenora Hamlin and Ettis 
Worrell) in the rear seat with defendant (Holloway, Tr., p. 
15). When the man in the front seat left the cab the women 
got in the front seat with the cab driver. Up to this time 
nothing had been said by defendant about payment for this 
trip. Defendant then requested Holloway to take him back to 
Saratoga Place; the cab driver refused and told defendant 
that be was o·oing to take him back where he boarded the cab 
(Holloway, 'rr., p. 15). After some conversation, Holloway 
slowed his cab to about 10 miles an hour when he heard a 
pistol fire from the rear seat, the shot entering the back of 
his right shoulder. The cab driver jumped out of the cab 
luavmg it mo-ving at a slow rate of speed and ran behind a 
garage. In the interim two other shots had been fired in 
rapid succession. . The cab driver further testified that he 
had never seen defendant prior to the shooting L that there 
had been no argument; that they did not go to a liquor store 
and no liquor WllS purchased at any time that night; that 
defendant ·was not drunk and that no money was offered or 
paid ior the ta~i fare (Holloway, Tr., pp. 15-16). 
The second shot struck the left ear of Ettis Worrel ·and she 
i.mruediate1y jump·ed out of the ·cab and ran awav. The third 
shot entered the hack of the head of Lenora Hamlin under her 
l~ft enr, causing her immediate death (Worrell, Tr .• p. 16; 
Dawson, Tr., p. 14). Nothing was said between the first, sec-
ond and third shots f\Vorrell, Tr., pp. 16-17). 
George Ricks tes'ti:fied that defendant had been rooming in 
his house on 10th Street near the old Norfolk Road for 
3* about three months and that during *this time defend-
ant's conduct had been good; that defendant left his home 
about 8 ·o'·clock that night and returned between 10:'30 and 11 
o",clock; tliat up·on hearing of the crime, some of the people 
in the house discussed it in the presence of defendant but de-
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fendant gave no indication that he knew anything about }t.; 
that when the police officers approached his home defendant 
asked him to deny that defendant lived there (Ricks, Tr., pp. 
19-20). 
Police Officer found the gun used in the shooting·, parti~lly 
loaded, in a field behind the home of George Ricks; oth~r 
bullets for it were found in defendant's shoe in his room; shoe 
tracks of the same type and size as defendant's were found 
in the same field (Culpeper, Tr .. , p. 12; Luke, Tr., pp. 17-18). 
Defendant, when...fh~st-.ar-Feste<l,.,.,denied_tQ the officers that 
he eft'lier committed or had any knowledge of the crime. Upon 
being identified by Frank Holloway, defendant still denied 
any knowledge of or participation in the- crime, but on the 
next day made a confession (Tr., pp. 12-J3) in which he stated 
that on the afternoon of the shooting George Ricks purchased 
one-fifth of whisky which they took home and drank; that 
thereafter he went to sleep until about 8 o'clock when he left 
home and got the cab; that at that time he had $6.02 in his 
possession; that he gave the cab driver a $5.00 bill and that 
the cab driver refused to give him any ch~ stating that 
he had driven defendant "all around" and that that used up 
his money, so defendant pulled out the .45 calibre pistol, which 
he had previously purchased in Norfolk, in ord_grj;a scare the ,,,,-
cab driver and the gun accidentlv we:pt off. killing the deceased 
and wounding the other passengers; that he dropped the gun 
in the field and went home, and did not know at that time that 
he had killed or injured anyone; that he only intended to 
shoot once but the pistol kept shooting; that the pistol used 
was a second-hand .45 calibre Army automatic pistol, which 
he had purchased for $35.00. 
Defendant testified that after boarding the taxicab they went 
to the ABC Store., but found it closed; that the driver 
4• stated that he could find some *whisky in Saratoga Place, 
whereupon they drove there; that defendant gave the 
driver some· money to pay for a pint of whisky, which the 
driver purchased and which they together drank; that tbey 
left there and picked up the other passengers as mentioned 
by the cab driver; that the cab driver told defendant that 
defendant owed him $1.35 and that he gave the driver a $5.00 
bill just before arriving at the place where he was to get out; 
that when he requested his change he was told that he did not 
have any change coming; that he, defendant, pulled out his 
pistol in order to scare the driver into giving him his change, 
but that when the driver saw the pistol through the rear view 
mirror he suddenly applied his brakes, throwing defendant 
against the back of the front seat; that this sudden impact 
caused the pistol to fire and that it was in some way defective 
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and continued firing; that he jumped out of the cab and ran 
home not knowing that he had shot anybody. He admitted 
that when first arrested he denied all connection with the 
shooting (Tr., pp. 18-19). 
Upon these facts, defendant was indicted on March 11, 1946, 
for the murder of Lenora Hamlin and the malicious wounding 
of Ettis Worrell and Frank Holloway (Tr., pp. 2-4). 
Upqn these indictments he was tried to a jury in the Cir-
cuit Court of Nansemond County on the 17th day of April, 
1946, and, upon the indictment for murder, found guilty of 
murder in the first degree ancl sentenced to death (Tr., p. 5); 
and upon each of the malicious wounding indictments he was 
found guilty and sentenced to ten years in the State Peni-
tentiary (Tr., pp. 6-7). 
Defendant moved the Court to set aside each of said ver-
dicts as being contrary to the law and the evidence and with-
out evidence to support it, but subsequently he withdrew his 
motions to set aside the verdicts in the malicious wounding 
cases (Tr., pp. 9-10). The Court overruled the motion to set 
aside the verdict of murder in the first degree and, on May 4, 
1946, entered judgment thereon (Tr., p. 9). 
* ASSIGNMENTS OF ERROR. 
First: Petitioner assig·ns a8 error the failure of the t:dal 
court to set aside the verdict of the jury, on the ground that 
the evidence was insufficient to sustain a verdict of murder in 
the first degree. 
8econd: Petitioner assigns as error the failure of the trial 
court to instruct the jury on the law of involuntary man-
slaughter, on tl1e ground that the evidence tended to prove 
petitioner guilty of manslaughter. 
QUESTIONS PRESENTED. 
1. Is the evidence sufficient to sustain a verdict of murder 
in the first degree? 
2. In a prosecution for murder, wl1ere the evidence war-
rants it., is it error to fail to instruct the jury on the law of 
manslaug;htcr ! · 





The Evidence is Insufficient to Sustain a Verclic.t of Murder 
in the 1/irst Degree. 
It is axiomatic in our law that every homicide is prima faaie 
murder in the second degree ; that when the Commonwealth 
has proven the commission of a homicide and has pointed out 
· the accused as the criminal agent, then it may rest its case., 
and unless the accused shows circumstances of justification, 
excuse, or a.lleviation, a verdict of murder in the second de-
gree will be warranted. The burden is upon the Common-
wealth to prove the necessary elements of first degree murder 
to elevate the crime to that degree, and, on the other hand, in 
order to reduce the offense from murder in the second degree . 
to manslaughter, or to justifiable or excusable homicide, the 
accused must present evidence of facts, or such facts must 
appear from the Commonwealth's evidence, which.would bring 
the killing within the principle of law applicable to man-
slaughter, or just.ificable or excusable homicide. Hill v. Com-
monweaUh, 2 Gratt. (43 Va.) 594; Adams v. Comrnonwealth, 
163 Va. 1053; Maxwell v. Gornmonivealth, 167 Va. 490. 
6• (+There is set out in the Commonwealth's brief in Brad-
shaw v. Conw1,on1vealth (Record No. 2174, 1939 Term, 
174 Va. 391, 4 S. E. (2d) 752), an excellent dissertation show-
ing the distinction between murder in the first degree and 
murder in the second degree. At page 17 of that brief it is 
stated: 
'' To constitute murder in the first degree, the killing must 
be 'wilful, deliberate and premeditated.' The plaintiff in 
error contends that there was no evidence of premeditation 
or deliberation in this case.'' 
"In the case of fVillimns v. Comrnonwealth, 128 Va. 698, 
this court has given a very clear discussion of the meaning 
of the words 'wilful, deliberate and premeditated.' It is there 
stated a malicious homicide committed with the intent to kill, 
not merely to do great bodily harm is murder in the first de-
gree; that the intent to take life is the distinguishing feature 
of murder in the first degree. At page 716, the Court quoted 
a previous op~nion saying: ''* * * As said in 1Jf r:Daniel ',y Case, 
77 Va. 281., at pag·e 284: ''Now to constitute a 'Wilful, delib-
~rate and premeditated killing', it is necessary that the kill-
mg should have been done on purpose and not by accident or 
without design; that the accused must have reflected with a 
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view to determine whether he did kill or not, and that he must 
have determined to kill as the r~sult of that reflection, be-
fore he does the act-that is to say, the killing must be a pre-
m~ditated killing upon consideration • • •, and that the de-
sign to kill need not b~ve existed for any particular length 
of time, it may be formed at the moment of the commission 
of the Mt.' . 
-,~It will thus be seen that to make a malicious homicide (an 
unl.awf11l ·hq:qiicid~ for which there exists no circumstances 
of 43~ct1~e, j1Jstification or alleviation) first degree murder, . 
it ia • 3 • n~cessary that the act which caused the death should 
h~ve been done ipith the intent to p 1roduce death." (Italics µy 
the Qon11:nonwealth. )' · 
Man~laughter is the unlawful killing of one human being 
b_y a11ot_h_er wi_thout malice aforethought. Stephen_, History of 
th.,e Crim,inal La,w, vol. 3, page 21. Involuntary manslaughter 
ia the killing of one accidentally, contrary to the intention 
of tlie p1J,rty, in the· prosecution of some unlawful, but not 
felonious act; or in the improper performance of a lawful 
7~ act. Byrd v. *Commonivealth, 89 Va. 538, 16 S. E. 727. 
Manslaughter is involuntary where a homicide is caused 
by the doing of an unJawf1;1l act not amounting to a felony nor 
likely to endanger life, and without an intention to kill; or 
where on~ kills another by doing a lawful act in an unlawful 
m~nner. State v! lVeisengoff, 85 W. Va. 283, 101 S. E. 450; 
13 R. C. L. 784. It differs from voluntary manslaughter in that it is done 
without intention, aud from murder in that it is done without 
malice. 
''The test of murder is malice. liJYery malicious killing is 
inurder either in the first or second deg-ree-the former if 
deliberate and premeditated, and the latter if not. Further-
nwre, there is a prim.a f acie presumption of malice arising 
from the mere fact of a homicide, but there is no presumption 
therefrom of deliberation and premeditation. That is merely 
another way of st~.ting the familiar rule of law that every 
homicide is prim.a facie murder in the second degree, and that 
the burden is on the accused to reduce, and on the Common-
wealth to elevate, the grade of the offense. Hill's Case, 2 
Gratt. (43 Va.) 594, 595; Pott's Case, 113 Va. 732, 73 S. E. 
470; Bryt1111,'.c; Case, 131 Va. 709, 109 S. E. 477, 478. This, of 
cQurse, does not mean that the accused may not rely up<;>n 
circumstances of extenuation appearing in the evidence pro;,. 
duced by the Commonwealth with the ::;ame effect as if brought 
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out in evidence offered by him." Jacobs v. Commonwealth, 
132 Va. 681, 111 S. E. 90. 
With these points in mind we now turn to a summary of the 
evidence in the instarit case. A fair reading of the entire rec-
ord, of the evidence offered both by the Commonwealth and 
the accused, shows the following: 
Petitioner., about 8 o'clock on the night of February 2, 1946, 
engaged a taxicab driven by Frank Holloway, near the city 
limits of Suffolk, telling Holloway that he wanted to go to 
Saratoga Place, apparently in an effort to find a girl there. 
After going to Saratoga Place and not :finding this girl and 
driving around for sometime, and after picking up and dis-
. charging some other passengers, eventually there was in . the 
taxicab two girls. (Ettis ·worrell and Lenora Hamlin) in the 
rear seat with petitioner, and an unidentified male 
s~ *passenger in the front seat with Holloway; the man was 
discharged and the two girls transferred to the front seat 
with Holloway, leaving petitioner in the rear seat alone. 
When approaching: the place where petitioner engaged the 
cab, petitioner asked Holloway what was his fare; upon Hollo- · 
way's telling him that his fare was $1.35, petitioner gave 
.Holloway a $5.00 bill. Subsequently, upon not receiving any 
change, petitioner asked Holloway to give him his change. 
Holloway then informed petitioner that lie had no change com-""" 
ing; that he had driven petitioner." all around" that night. ' 
Petitioner thereupon pulled out a .45 calibre Army automatic 
pistol and pointed it tow_~Q.§..]l<?.lloway 's neck and again 
asked him for J~nge. Holloway saw th~ pistol in the 
rear view mirror and, becoming frightenecl, applied his brakes, 
immediately slowing· the cab to about 10 miles an hour, throw-
ing petitioner against the rear of the front seat and who, by 
reflex action, squeezed the butt and trigger of the pistol caus-
ing it to fire; and it being defective, continued to fire, shoot-
ing Holloway in his right shoulder, Ettis Worrell through her 
left ear and Lenora Hamlin in the back of her head, from 
which wound she immediatelv died. 
Holloway and Ettis Worrell left tlrn cab and ran away. Pe-
titioner also left, dropping his pistol in a field near the home 
of George Ricks on loth Street, arriving there about 10 :30 
or 11 o'clock P. M. Upon the arrival of officers investigating· 
the case, petitioner asked George Ricks to tell the officers that 
he was not there and subsequently stated to the officers that 
he knew nothing whatsoever about the shooting, although 
later~ after being identified by Holloway and otl1ers, admitted 
the same and signed a confession thereto. 
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This summary of the facts, while minimizing certain por-
tions of the Commonwealth's eYidence and taking portions of 
petitioner's evidence as true, it is only reasonable, logical and 
cogent explanation of the incidents described as happening on 
the night of February 2, 1946. It is the view of petitioner, 
that in a case of this kind, where petitioner has unequivocally, 
frankly and fairly made a reasonable explanation of the 
9' facts and circumstances iuYolved *whieh incriminates 
him, such explanation and adniission is entitled to some 
wefa;ht. 
There is no evidence in the record from any witness that 
petitioner was angry or provoked to the commission of any 
crime. There is no actual malice involved. There is no re~-
son shown from any evid~nce that petitioner fired the pistol 
intentionally or through malice. 
AGcording to the theory of the Commonwealth, under which 
the petitioner was convicted of first degree murder, he wil-
fully, maliciously and without any reas~ahle.-~~ any 
provocation whatever; deliberately fired his pistol at Hollo-
way and the two female occupants of the taxicab, killing one 
. of tbem. There had been no arg11ment, nor in fact, any harsh 
words of any kind. No argument had been had over the taxi 
fare. Petitioner had not paid any fare, nor been requested 
to do so~ This theory is inanif estly incredible. This Court 
has in numerous cases held that where the Commonwealth's 
evidence is incredible, this court will not be bound thereby. 
Rrown v. Commonwealth, 103 Va. 850, 49 S. E. 481; Harv~y 
v. Commonwealth, 103 Va. 850, 854, 49 S. E. 481, 482. 
In Legion..c; v. Oom:nonwealth, 181 Va. 89, 23 S. E. (2d) 764 
(1943), Mr. Justice Browning, in delivering the unanimQus 
opinion of the court, had this to say ~ 
"Of course we &,re mindful of the force of a jury's v~r-
dict, approved by the trial court, but we have said time and 
q,gaiu that we are not required to believe that which we 
know from human experience is inherently incredible. 'What 
we know as men we are not required to· forget as judges.' '' 
(P. l81 Va. 92.) 
See also Terry v. Commonwealth, 174 Va. 707, 6 S. E. (2d) 
673; Vance v. Comrnowwealth, 155 Va. 1028, 154 S. E. 512. 
As is shown by this summary of the facts, a verdict of mur-
der in the first degree is clearly not warranted by the evi-
dence. It is not contended by petitioner, however, that he is 
guiltless, but that in the circumstances under which this 
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homicide was committed, he might properly have been con-
victed either of murder in the second degree or of in-
10* voluntary manslaughter. Petitioner also •concedes 
that, taking the evidence as a whole, it would not war-
rant a verdict of voluntary manslaughter. 
Petitioner, therefore, takes the position that he could legally 
have been convicted of murder in the second degree or in-
voluntary manslaughter; that any other verdict rendered un-
der the facts in this case would be erroneous; and that the 
f allure of the trial judge to instruct the jury on the law of 
involuntary manslaughter constituted reversible error. 
For the foregoing reasons, petitioner respectfully submits 
that the judgment complained of is erroneous and should be 
reversed. 
Poin.t II. 
The Evidence Tends to Prove Involuntary Manslaughter and 
It lVas Error for the Trial Judge to<Ec,al..to. 1',1,Stnwt 
the Jury as to the Law '1.'hereon. 
Under the early English decisions, the Judge of a Trial 
Court was permitted to comment upon the evidence and tell 
the jury his views thereon. He was also authorized to in-
struct the jury as to the law in the particular case. 
After the American Revolution there grew up a body of 
law in the newly freed colonies and subsequently states, n 
theory that the Trial Judge was not required, nor even per-
mitted, to comment upon the facts and that the Trial Judge, 
in the absence of a request therefor, was not required to in-
struct the jury as to the law of a particular case. This was 
not an exceptional rule in Virginia, for the majority of State 
Courts and even Federal Courts conformed to this custom. 
Su~h was definitely the rule in Virginia and West Virginia 
until about 1881. At that time the courts began to be more 
liberal and progressive in determining the rights and dutieR 
of judges in the trials of persons charged with crime. 
In Dejarnette's Case, 75 Va. 867 (1881), the trial court, on 
its own motion granted certain instructions, not re-. 
11 * quested by either the Commonwealth •or the accused, 
and this court held that while it is not the practice in 
Virginia for the court unasked to charge the jury upon the 
law of tl1e case, yet the mere fact that it does so cannot of 
itself we assigned as error. Wornack v. Circle, 29 Gratt. 192. 
~hat the accused has no just cause of complaint if the law 
is properly expounded. Then went on to state that "There 
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are cases, indeed, in which it would be not onJy proper, but 
f h,e duty of the court, even tho11,,qh u.nasked, to instruct the 
jury upon the principles of law by which they should be gov-
erned in rendering their verdict." (Italics ours.) To the 
same effect is Seaboard Air Lin,e Railway Co. v. Bowden .<f 
Co., 144 Va. 154 at 166, 131 S. E. 245. 
In Honesty's Case, 81 Va. 283 (1886), the Court, at page 
294, had this to say relative to the duty of the trial court to 
instruct the jury fully as to the law: 
"It is well settled that the accused has a right to a full 
and correct statement by the Court of the law applicable to 
the evidence in his case, and that any misdirection by the 
court, in point of law, on matters material to the issue, is 
ground for a new trial. Wharton's Crim. Pl. and Pr., Sec-
tions 709 and 710; Rea v. Trotter, 26 Gratt. 585.'' 
However, the Virginia courts continued for the next forty 
years the same trend, holding that, unless the issue raised 
be a vital one, the court was not required to instruct the jury 
thereon in the absence of a request therefor.* 
12* *Such was the rule in West Virginia until 1936. If a 
series of early West Virginia cases, the court held that, 
jn the absence of a request, the Trial Judge was not required 
to instruct the jury on the law of the case, on the theory that, 
'"'the law would presume that this duty had been performed 
* * • ''· However, that rule was reversed by the Supreme 
* A critical analvsis of the old rule is found in 28 Va. Law 
Rev. 106 to the effect that the Court in early Virginia cases 
has held that it is a "burden" wl1ich the law does not im-
pose upon the trial judge sitting with a jury '' to see that 
justice is done and a correct verdict reached" by instructing 
the jury on the law of the case when not requested so to do 
by either party, citing Womack v. Circle, 29 Gratt. (70 Va.) 
192 (1877), and C. db 0. Ry. v. Stock, 104 Va. 97, 51 S. E. 161 
(1905), although in later cases (Sims v. Common.wealth, 134 
Va. 736, 760, 115 S. E. 382, 390 (1922), and Nelson v. ComM 
-m_onwealth, 143 Va. 579, 130 S. E. 389 (1925), the Court has 
niodified the earlier rule, by way of d-ict'Ulm, to hold: 
'' ~ • • if the point upon wliich the instruction asked is a 
vital one, the jiwy shoitld not be left wholly in the dark as to 
what the la,w on the subject is." (Sims v. Commonwealth, 
supra.) (Italics ours.) 
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Court of Appeals of \Vest Virginia in State v. Chainey, 117 
W. Va. 605, 186 S. E. 607 (1936). 
In that case, which was a prosecution for murder, the jury 
was instructed concerning the elements constituting murder 
in the first and second degrees,. but the record was~ silent as 
to whether _they were advised of their authority under Code 
1931, #62-3-15, to determine whether defendant, in event of 
his being found ~uilty of murder in the first deg-ree, shou.ld 
be punished by death or confinement in the penitentiary for 
life. In citing State v. Cobbs, 40 W. Va. 718, 22 S. E. 310, 
311, the court stated that that case 
"holds by way of dictiim, that the court is not required, in 
the absence of a request, to give such instruction. Stressing 
the importance of the instruction refused, however, the court, 
in the opinion of the case, said: 'Here is an instruction asked 
properly stating the law, vitally important to the defendant, 
as on it perhaps hung his life, refused.' State v. Beatty, 51 
W. Va. 232, 41 S. E. 434, raised the question as to whether 
it is the mandatory duty of the trial court without request 
to enlighten the jury in respect of their statutory discretion 
·to fix the character of punishment for murder in the first de-
gree, and held that the matter had been settled in the nega-
tive by the Cobbs case. The decision further held that if it 
was the. duty of the trial court to give the instruction with-
.out request, the law would presume that this duty had been 
pedormed, in the absence of a contrary showing. 
* 
'' The courts of Florida, Mississippi and South Carolina 
have held that the trial court is not required, in prosecution~ 
for murder, without request, to charge the jury that they may 
.fix the penalty for murder in the first degree by death or 
sentence in the penitentiary ( citing cases). Other states 
have reached the opposite conclusion. Sta.fe v. Zuro Yama-
shita, 61 Utah 170, 211 P. 360, holds that the failure of the 
trial court to charge the jury of their power to recom-
18* mend life imprisonment, in a murder *prosecution, con-
stituted error. * * * In Calton v. Utah, 130 U. S. 83, 9 
S. Ct. 435, 32 L. Ed. 870, involving the same (Utah) statute, 
the United States Supreme Court held that a failure of the 
trial court to charge the jury as to their discretion in de-
te_rmining the nature of punishment deprived the prisoner 
of· a substantial right, * * * . '' 
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In conclusion, the court held that"'' In vie~v of the fact that 
the jury, . and not the coiirt, must d'etermine whether an. ac-
GU$ed giiilty of mt1,rde'I· in the first degree shall be punished 
b;g death or confinement in pe11iitentiary, we are of opinion 
ihat the trial coiirt erred in .failin.a to advise the jury of their 
_power in the prem.ises. The rul-in,gs in State v. Cobbs, 40 W. 
Va. 718, 22 S. E. 310, and State v. Beatty, 51 W. Va. 232, 41 
S. E. 434, in so far as they may be in conflid with this con-
chMion, are overntled". (Italics ours.) 
Some early Virginia cases also held that in the absence of 
a request therefor, the court was under no duty to instruct 
the jury. See Rosenbaum v. Weeden,, 18 Gratt. 785; Womack 
v". Circle, 25 Gratt. 192; Gwatkins Case, 9 Leigh 678; Blwnt's 
Case, 75 Va. 867. See also Thornton v. Conimowwealth, 24 
Gratt. 657, 662, to the. effect that where no instructions to the 
jury were asked for, the presumption is that none are needed. 
B'eginning· around 1925, the old rule that a trial judge was 
n.ot required to instrunt the jury on the law of a particular 
CR'Se in the absence of a request therefor, was virtually aban- , 
doned in Virginia even in civil cases. 
· In ·Williams v. Lynchburg T. cl; L. Co., 142 Va. 425, 128 S. 
K 732 (1925 ), this court unequivocally held that it is the im""' 
·p~rathre duty of the judge of the trial court to instruct the 
j_ury as to the law of the particular case, · and that it is one 
which can neitlrnr be evaded nor surrendered. 
However, recently, this court, in line with other appellate . 
courts, have heid that the trial judg-e, even in the absence of 
a request therefor, sho11ld instruct the jury on the law of the 
case applicable to the facts and circumstances therein-par-
ticularlv in criminal cases. 
~This is ch.mrly -shown by the recent case of Tu·cker v~ 
14* Oomnionivealth, f.<=159 Va. 1038, 167 S. E. 253 (1933). In 
that case the accus-ed was convicted of murder in the 
second degree and sentenced to confinement in the peniten-
tiary. The trial court granted the following instruction: 
·''The court instructs the jury that ·every homicide with a 
clangerous weapon in the previous possession of ·the slayer 
is ;presumed to be murder in the second degree, and thi:' bur-
den is upon the Commonwealth to raise it to murder in the 
/
r.S.t ~e.g1:9ee, and U:2<Q1'1, the def en. dant to. ·. p_r .. ove tho;t tli,e killing 
.oas 3ustifiable, or in self-defense." (Itahcs by the court.) 
No instruction was given on manslaughter, nor was -any 
equ,ested by the accused. It will readily be perceived that 
that case and the one at bar are almost identical. 
,, 
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Mr. Justice Hudgins, in rendering the unanimous opinion 
of the -court, reversing the conviction of the accused, stated : 
'' The vice in these instructions was in the failure of the 
court to state in instruction No. 1 that the burden was on the 
accused to reduce the presumption of murder in the second 
degree to voluntary manslaughter, and in instruction No. 7 
the failure to tell the jury that in the event they should find 
the accused not guilty of murder in either degree they could 
find him guilty of voluntary manslaughter and fix the pun-
ishment prescribed by statute therefor. 
'' • * • it was for the jury to say whether the killing was 
murder, manslaug·hter, or self-clef ense. The testimony in-
troduced by the defendant, if true, established a clear case 
of justifiable homicide. In other words, the evid~nce would 
have supported a verdict of either murder, voluntary man-
slaughter, or acquittal. By the instructions given, the jury 
was f 01·ced to find the accused gitilty of murder or not guilty 
of any crime. This ioas prejudicial error. (Italics ours.) 
'' It is held by the Federal courts and the majority of the 
State courts that if the evidence introduced by the prosecu-
tion establishes murder and the evidence in behalf of the ac-
cused, if believed, establishes justifiable or excusable homi-
cide, a refusal of the trial court to give an instruction on 
manslaughter is reversible· error. Spar/ v. U. 8., 156 U. S. 
51, 15 S. Ct. 273, 39 L. Ed. 343; Davis v. U. S., 165 U. S. 373, 
17 S. C. 360, 41 L. Ed. 750; Bandy v. State, 102 Ohio St. 384, 
131 N. E. 499, 504, 21 A. L. R. 594. 
"In this case we are of opinion that an instruction on man- / 
slaughter should be given; that the judgment should be 
15* reversed, the verdict of the jury set aside, and the case 
•remanded to the Corporation Court of the City of 
Lynchburg.'' · 
The ''vice'' mentioned by the court in the T'l()cket· case is 
.iust as apparent in the case at bar. The case at bar is on all 
fours with the Tucker case. In both cases the accused was 
charged with murder; in both the court failed to instruct the 
jury on the law of manslaughter, although such· instruction 
was not requested in either; in the Tucker case the accused 
was convicted of second degree murder and sentenced to 18 
years in the penitentiary, and in the instant case the peti-
tioner was convicted of first degree murder and sentenced to 
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death. Who can say that if the jury had been properly in-
Htructed that they would not have found petitioner guilty of 
a lesser offense 1 In any event no one can say that the error 
was harmless, when the petitioner was convicted of murder, 
and unless this court corrects that error by awarding a new 
trial, his life will be forfeited. 
The same proposition and rule of law has been continued 
in recent cases. 
· Bradsha;w v. Commonwealth, 174 Va. 391, 4 S. E. (2) 752 
(1939), was a prosecution for the murder of a deputy sheriff 
in Halifax County. On writ of error to this court, Mr. Jus-
tice Holt, in rendering the opinion of the court, said: 
''It is not contended on behalf of the accused that he is 
guiltless, but that in the circumstances under which this 
.ho~icide was committed, he might properly have been con-
victed eith~r of murder in the second degree or of voluntary 
manslaughter. For the Commonwealth, it is contended that 
under the evidence no other verdict than that of murder in 
tlie first degree could properly have been returned.'' (p. 396.) 
* * * 
"Witl1out undertaking to restate tbe ~videuce, we think that. 
under the facts in this case the court should have fully stated 
the law of homicide; it should have instructed the jury as 
to the grades of the offenses and the punishments which the 
i.-;tatutes provide therefor. For this reason this case is re-
versed and remanded.'' 
It will be remembered that in this case no instruction 
16" was requested ~or given on murder in the second de-
gree, and on that ground alone this court reversed that 
judgment. 
The same rule of law has been applied to rape cases. In a 
recent case arising from the Corporation Court of the City 
of Winchester, this Court ruled that the same principles are 
applicable in a prosecution for rape. 
In Richards v. Commonwealth, 161 Va. 1073, 171 S. E. 525 
(1933), which was a prosecution for rape, Mr. Justice Greg-
ory, in delivering the opinion of the court, stated: 
"There are numerous assig·uments of error, bnt in our 
view of the case it becomes necessa rv to discuss only one of 
them. The ninth ass~gmnent, in our opinion, requires that'· 
the judgment be reversed and the case remanded for a ·new 
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trial. For the purpose of a decision it will be unnecessary 
to state all of the facts as disclosed by the evidence. 
''The -ninth assignment brings before this court the failure 
of the trial court to charge the jury that the accused might 
.be found guilty of a lesser offense than attempted rape, which 
was t~e charge in the indictment. 
* 
''No instruction was granted which would have permitted 
.the jury to have found the accused guilty of a lesser offense 
than an attempted rape. Other instructions were granted, 
but none of them dealt with the point under consideration. 
"Ancl although it might be said that the jury did not find 
the accused guilty of rape, and therefore he was not preju-
diced by the conflicting instructions g·iven, yet the effect of 
having imp:,;-essed the minds of the jurors with the more seri-
ous crime of rape in conjunction with the offense charged 
would have had a greater tendency to unduly magnify the 
o:ff ense of the accused in the minds of the jurors than would 
have been the case had their direction been limited to the 
lesser offense as charged in the indictment. 
"Should the jury have been instructed that they could have 
found the accused guilty of a lesser offense than an attempted 
rape? We think so. * * * . " 
• • 
17,e. *"Our conclusion is that in this case the court should 
have instructed the jury that the a~sed might have ~ 
been found ~--,assault. The verdict will 6e set aside, 
the judgment reversed, and the case remanded for a new 
trial.'' 
It does not appear from the opinion that an instruction de-
fining assault was requested of the trial court at the trial 
.of this case. To that extent it is comparable to the case at 
bar. 
Recently, the same principles have been applied in civil 
suits. 
In .Schlain v. Richanlso11,, 177 Va. 25, 12 S. E. (2d) 79H 
.(1941), this court, speaking through Mr. Justice Browning, 
said: 
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''We are mindful of the rule that where one of the litigants 
has, ~e advantage of a favorable verdict from the jury, ap-
prQved by the court, all conflicts in the evidence and all rea-
sonable inferences therefrom should be resolved in his favor. We a're equaUy ·con.scioits of the 1rule that each litigoot has 
the right to have his case presented to the jury by appropri-
ate instructions based,. of course, upon his evidence.'' (177 
Ya. 27, 28.) ( Italics ours.) 
This principle has recently been approved by the Ameri-
can Bar Association, as is shown by a report of the Com-
mittee on Trial Practice to said Association, and which was 
approved by its House of Delegates. 
In 1938 the Committee on Trial Practice (Judge W. Calvin 
Chestnut, Chairman) of tµe Section of Judicial Administra-
ti~~ (Judge John J. Parker, Chairman) of the American 
Bar Association, made the following recommendation which 
was approved by the House of Delegates : 
~'Duty of Judge to Charge Jitry: That after the evidence V" --ha~ b.een closed and counsel have concluded their arguments 
to the jury, the trial judge should instruct the j~ry orally as 
to the law· of the case, • • "" .! ' 
For the foregoing re~sons, based upon the recent decisions 
of this Court, of the Supreme Court of the United States, 
of the Supreme Court of Appeals of West Virginia and 
18* elsewhere, and of recent pronouncements of *respected 
legal org~nizations and the trend of deGisions, it is re-
spectfully submitted that the judgment complained of should 
be reversed and a new trhd awardeq.. 
CONCLUSION. 
For the foregoing reasons, your petitioner respectfully rep-
resents that the judgment complained of is erroneous, should 
be. set aside and a new trial awarded. 
Wherefore, your petitioner prays that a writ of error may 
be granted to the judgment aforesaid and a supersedeas 
thereto awarded; that the same may be reviewed and re-
versed. 
Counsel for your petitioner request that they be permitted 
t9 present this petition orally to one of the Judges of this 
Court. 
Your petitioner hereby adopts this petition as his operµng 
brief and avers that on the 16th day of July, 1946, a copy 
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hereof was forwarded by registered mail to the Honorable 
Charles B. Godwin, Jr., Commonwealth's Attorney, when this 
case was tried and who prosecuted the sam~ on behalf of the 
Commonwealth. The original is filed with the Clerk of this 
Court in Richmond, Virginia. 
EPHRIAM THOMAS, 
By MARTIN A. MARTIN, 
Of ·CounseL 
HILL, M.ARTIN & ROBINSON, 
Consolidated Bank Building, 
First and Marshall Streets, 
Richmond 19, Virginia, 
Attorneys for Petitioner. 
State of Virginia, 
City of Richmond, to-wit: 
I, Oliver vV. Hill, a practicing attorney of the Supreme 
19• Court of "'Appeals of Virginia, do certify tliat in my 
opinion there is error in the judgment complained. of, 
for which error the said judgment and action of the said 
Court should be reviewed. 
Received July 16, 1946. 
Received July 18, 1946. 
OLIVER W. HILL, 
Consolidated Bank Building, 
First and Marshall Stretes, 
Richmond 19, Virginia. 
M. B. WATTS, Clerk~ 
C. V. S. 
Sept. 9, 1946. Writ of error and S'ltpersedeas awarded ·by 
the court. No bond. 
M. B. W. 
18 Bttpreme Court of Appeals of Virginia 
~CORD 
VIRGINIA: 




CRIMINAL NO. 208-INDICTMENT FOR MURDER. 
CRIMINAL NO. 209-INDICTMENT FOR FELONI-
OUS ASSAULT. CRIMINAL NO. 210-INDICT-
MENT FOR FELO:t\TIOUS ASSA.ULT. 
NOTICE. 
·To: C. B. Godwin, Esq., 
Commonwealth's Attornev 
for Nansemond County, .. 
Suffolk, Virginia. . 
You -are hereby notified that on Tuesday, the 2nd day of 
Jw.yi, 1946, at 9 :00 o'<!lock A. M., or as soon thereafter as the 
1natter can be heard~ to the Honorable John K. Hutton, Judge 
<,f ~e Oircuit Oou.rt of N,ansemond County, and .at his office 
in the National Bank Building ln Suffolk, Virginia, I shall 
tender and present the attached certificate or the evidence in 
tbe trial of the cas·es of the Commonwealth v. Ephriam 
Thomas and tb:e attached certificate of the instructions 
granted at said trial, £or the -signature of the Judge thereon 
tbal; they may be preserved of record; and that immediately 
thereafter, or as soon as may be heard, I shall apply to John 
H. Powell, Clerk of the Circuit Court of N ansemond County, 
for the transcript of the record in the above-styled cause for 
the purpose of applying to the Supreme Court of Appeals of 
Virginia ior a writ oi error therein. 
EPHRIAM 'THOMAS:, 
By: S. W. TUCKER, 
Of Counsel 
illLL, :MARTIN & ROBINSON 
Consolidated Bank Building 
First and Marshall Streets, 
Richmond 19, VJ.rginia 
.Attorneys for defendant. 
Legal Service of the above notice accepted: 
CHAS. B. oon,vrN, JR., 
Attorney for the Commonwealth. 
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PLEAS before the Circuit Court of N ansemond County 
on the 4th day of May, 1946. 
Be it remembered that heretofore, to-wit: In the Circuit 
Court of the County of Nansemond, Virginia, on the 11th day 
of March, 1946, came R. L. Jacobs, George T. Ellis, ·J. 0. 
Davidson, N. T. Gardner, and C. T. Everett, who were sworn 
a Regular Grand J urv of Inquest, in and £or the body of the 
County of N ansemoncl, and having received their charge re-
tired to their room and after some time returned into Court, 
and among other things presented an indictment against 
Ephriam Thomas, for Murder, an indictment against Ephriam 
Thomas, for Felonious Assault, and an indictment against 
Ephriam 'Thomas., for Felonious Assault, true bills in the 
following words and figures: 
INDICTMENT. 
State of Virginia, 
County of N ansemond, to-wit: 
In the Circuit Court of Nansemond County. 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the County of N ansemond, and now at-
tending said Court at its MarC"h Term, 1946, upon their oaths 
do present that Ephriam Thoma~, on the 2nd day of February, 
1946, in the said County of N ansemond, in and upon one 
Lenora Hamlin, then and there being, feloniously, wilfully,, 
deliberately and of his malice aforethought, did make an as-
sault, and that the said Ephriam Thomas, with a certain pistol 
charged and loaded witl1 powder and leaden bullets, in and 
upon the body ·of the s-ai~Be.m Heml~.n, then and there 
feloniously, wilfully, deliberately and of his malice afore-
thought, did shoot, giving the said Lenora Hamiin then and 
there, with the said pistol and leaden bullets aforesaid., upon 
the body of her, the said Lenora Hamlin, mortal 
page 3 ~ woulds, of wl1ich said mortal wounds she, the said 
Lenora Hamlin, then and there died. 
And so the Grand Jurors aforesaid, upon their oaths afore-
said., do say that the said Ephriam 'Thomas did kill and mur-
der the said Lenora Hamlin in the manner. and bv the means 
aforesaid, feloniously:, wilfn'Jly, dcliµerately and of his malice 
aforethought, against the peace and dignity of the Common-
wealth of Virginia. 
20 Supreme Court of Appeals of Virginia 
INDICTMENT. 
Sta.te of Virginia, 
County of N ansemond, to-wit: 
~ In the Circuit Court of said County. 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the County of N ansemond, and now at-
tending said Court at its March Term, 1946, upon their oaths 
do present that Ephriam Thomas, on the 2nd day of Febru-
ary, 1946, in the said County of N ansemond, in and upon one 
Frank Holloway, then and there being, feloniously, malici-
ously. and unla.wfu11¥ did 1?1ake an .a;csauU.: and t~at ~he said 
Ephriam Thomas, with a pistol and)eaden bullet, m arid upon 
the body of the said Etavk HoU~y then and there did 
feloniously, maliciously and unlawfully shoot and wound the 
said Frank Holloway., giving him, the said Frank Holloway, 
then and there, bodily wounds, with intent him, the said 
Frank Holloway, then and there to maim, disfigure, disable 
and kill, against the peace and dignity of the Commonwealth 
of Virginia. 
page 4 ~ INDICTMENT. 
State of Virginia, 
County of N ansemond, to-wit: 
. 
In the Circuit Court of said County. 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the ·body of the County of Nansemond, and now at-
tending said Court at its March Term, 1946, upon their oaths 
do present that Ephriam Thomas, on the 2nd day of Febru-
ary, 1946, in the said County of Nansemond, in and upon one 
Ettis Worrell, then and there being, feloniously, maliciously 
and unlawfully did make an a~ andt.hat the said Ephriam 
Thomas., with a pistol an !'ieacien bullets, in and upon the 
body of the said . · · 11 then and there did feloniously 
maliciously and unla .. shoot and wound the said Ettis 
"\Vorrell, giving her, the said Ettis vV orrell, then and there, 
bodily wounds, with intent her. the said Ettis Worrell, then 
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and there to maim, disfigure, disable and kill, against the 
peace and dignity of the Commonwealth of Virginia. 
:page 5 } AND AFTE_RW ARDS, to-wit: ORDERS en-
tered in the Circuit Court of N ansemond County on 





This day came the Commonwealth by its Attorney and the 
prisoner., Ephriam Thomas, was led to the bar in the custody 
of the Jailor of this County, and having been arraigned, in 
person plead not guilty to the Indictment charging him with 
the murder of ~ta Hamlin, after advice of his counsel, 
Marshall L. Bowde~ m1tl ft om ff'fist furnished the Sheriff by 
the Clerk of this Court, a panel of twenty jurors, free from 
all exceptions, was completed, and from said panel the ac-
-cused struck four and the Attorney for the Commonwealth 
struck four of the said jurors, and the remaining twelve con-
stituted the jury for the trial of this case, to-wit: E. G. Har-
rell, J. T. Harrell, G. M. Gardner., George M. Davis, E. B. 
Rawles, S. E. Mertig·, Henley E. Williams, Elmer C. Brinkley, 
C. C. Copeland, Jr., I. T. Byrd, Joseph L. Ballard and L. R. 
Gardner, who being duly ~worn to well and truly try and true 
deliverance make between the Commonwealth and the pris-
oner, Ephriam Thomas, at the bar, and a true verdict render 
according to the evidence., proceeded to bear the evidence, in-
structions of the Court and argument of counsel, and having 
heard the evidence, instructions of the Court and argument 
of counsel retired to their room to consider of a verdict, and 
after some time returned into Court with the following ver-
dict : ''We the jury find the Defendant guilty of murder of 
1st degree of Lenora Hamlin aud Fix punishment of Death 
in Electric Chair. E. G. Harrell, Foreman.'' 
Thereupon, the prisoner, Ephriam Thomas, by his attor-
11ey, moved the Court to set aside the verdict as being contrary 
to tl1e law and the evidence and without evidence to 
page 6 ~ support it, which motion is continued until the 27th 
day of April, 1946. 




FELONIOUS .A.SSA.ULT ON FRANK HOLLOWAY. 
This day came the Commonwealth by its Attorney and the 
prisoner, Ephriam Thomast was led to the bar in the custody 
of the J ailor of this County, and having been arraigned., in 
person: pl~ad not guilty to the Indictment charging I1im wi~h 
Felonious .A.assault upon Frank Holloway, after advice of his 
counsel~ Marshall L. Bowden, and from a list furnished the 
Sheriff by- the Clerk of this Court, a panel of twenty jurors, 
free from all exceptions, was completed, and from said panel 
the accused struck four and the Attorney for the Common-
wealth struck four of the said jurors, and the remaining 
twelve constituted the jury for the trial of this case, to-wit: 
E.G. Harrell, J. T. Harrell, G. M. Gardner, George M. Davis. 
E. B. Rawles, S. E. Mertig, Henley E. ·wmiams, Elmer C. 
Brinkley, C. C. Copeland, Jr., I. T. Byrd, ,Joseph L. Ballard 
and L. R. Gardner, who being duly sworn to well and truly 
try and true deliverance make between the Commonwealth 
and the prisoner, Ephriam Thomas, at the bar., and a true 
verdict render according to the evidence, proceeded to hear 
the evidence and argument of counsel, and having heard the 
evidence and argument of counRel retired to their room to 
consider of a verdict, and after some time returned into Court 
with the following verdict: "We the jury Find the Defend-
ant guilty of malicimw wetuuliBg EEA1d1 ReHoway and fix 
punishment at 10 years in State Penitentiary. E.G. Harrell, 
Foreman''. 
ThereuP.on, the prisoner, Ephriam Thomas, by bis attorney, 
moved the Court to set aside the verdict as being contrary to 
the law and the evidence and without evidence to support it, 
which motion is continued until the 27th day of April, 1946. 
page 7 ~ Commonwealth 
'V. 
Ephriam Thomas 
FELONIOUS ASSAULT UPON ETTIS WORRELL. 
This day came the Commonwealth bv its Attornev and the 
prisoner, Ephriam Thomas., was led to. the bar in the custody 
of the Ja.ilor of this County, and having- been arraigned, in 
person plead not guilty to the Indictment chandng him with 
Felonious Assault upon Ettis Worrell, after ~advice of his 
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counsel, Marshall L. Bowden, and from a list furnis'hed the 
Sheriff by the Clerk of this Court, a panel of twenty jt,1rQrs., 
free from all exceptions, was completed, and from said panel 
the accused struck four and the Attorney for the Common-
wealth struck four of the aaiq jurors, and the remaining 
twelve constituted the jury for the trial of this case, to-wit: 
E.G. Harrell, J. T. Harrell, G. M. Gardner, George M. Davis, 
E. B. Rawles, S. E. Mertig, Henley E. William~, Elmer C. 
Brinkley, C. C. Copeland, Jr., I. T. Byr.d, Joseph L. Ballard 
and L. R. Gardner, who being -duly sworn to well and truly 
try and true deliverance ma,ke between the 0Qmmonwealth 
and the prisoner, Ephriam Thpm~s, llt the ba.r, ~nd a tr.ue ver-
dict render according· to the evidence, proceeded to hear the 
evidence and arg'Ument of counsel, and having heard the evi-
dence and argument of counsel retired to their room to con-
sider of a verdict, and after some time returned into Cou.-rt 
with the following- verdict: "We the jury Find the Defend-
ant guilty of malicious wounding of Ettis Worrell and :fix 
punishment at 10 years in State Penitentiary. E. G. Harrell, 
Foreman''. 
Thereupon, the prisoner, Ephriam Thomas, by bis attor-
ney, moved the Court to set aside the verdict as being con-
trary to the law and the evid~n~e and withimt e-vidence to 
support it, which motion is continued until the 27th- day of 
April, 1946. 
page 8 ~ AND AFTER1VARD, to-wit: ORJ)EREB ~n-
tered in the Circuit Court of Na.nsemond County on 









FELONIOUS ASSAUVr UPON FRANK HOLLOWAY-
Continued. 
Continued until the 4ith day of :May, l.946. 




FELONIOUS ASSAULT UPON ETTIS WORRELL--
Continued. 
Continued until the 4th day of May, 1946. 
page 9 ~ AND AFTERWARDS, to-wit ORDERS en-
tered in the Circuit Court of Nansemond County on 





This day came again the Commonwealth by its Attorney 
and the prisoner was again led to the bar in the custody of 
the Jailor of this County., and the Court proceeded to hear the 
argument of counsel on the motion made on the 17th day of 
April, 1946, and having heard the argument of counsel dot4 
overrule the said motion. 
Thereupon, it being demanded of the said Ephriam Thomas 
if anything he had or knew to say why the Court should not 
now proceed to pronounce judgment again.st him, and nothing 
being offered or alleged in delay thereof, it is considered by 
the Court that the said Ephriam Thomas be delivered to the 
Superintendent of the. Penitentiary of this Commonwealth 





FELONIOUS ASSAULT UPON FRANK HOLLOWAY-
Continued. 
This day came again the Commonwealth by its Attorney 
and the prisoner was again led to the bar in .. the custody of 
.. 
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the J ailor of this County, whereupon, the defendant withdrew 
hls motion to set aside the verdict made on the 17th day of 
.A.pril, 1946. 
Thereupon, it being demanded of the said Ephriam Thomas 
if anything he had or lmew to say why the Court should not 
now proceed to pronounce judgment ag·ainst him, and nothing 
being offered 01; alleged in delay thereof, it is considered by 
the Court that the said Ephriam Thomas be con-
JJage 10 } fined in the Penitentiary of this State for a period 
of ten years and that the Commonwealth recover 





FELONIOUS ASSAULT UPON ETTIS WORRELL-
Continued. 
This day came again the Commonwealth by its Attorney 
and the prisoner was ag·ain led to the bar in the cnstody of 
the J ailor of this County, wl1e~upon, the defendant withdrew 
bis motion to set aside the verdict made on the 17th day of 
April, 1946. 
Thereupon, it being· d-emanded of the said Ephriam Thomas 
if anything he had or knew t.o say why the Court should not 
110w proceed t-0 pronounce judgment against him, and nothing 
being offerccl or alleged in delay thereof, it is considered by 
the Court that the said ,Ephriam Thomas be confined i.n the 
Penitentiary of this State. for a period of ten years and that 
the Commonwealth recover -0f the said Ephriam Thomas its 
<!Osts, by it, in this behalf €Xpeuded. 
page 11 r CLERK'S CERTIFICA.TE. 
I, John H. Powell, Clerk of the Circuit Court of Nansemond 
County, Virginia, do certify that the foregoing· is a true tran-
script of the record in the case of Commonw-ealth v. Ephriam 
Thomas. 
, I further certify that the same was not made up and com-
pleted and delivered until the plaintiff had received due notice 
thereof and of the intention of the defendant. to apply to the 
26 Supreme Court of Appeals of Virginia 
J. F. Culpepper. 
Supreme Court of Appeals for a writ of error and super-
sedea.s to the judgment therein. . 
page 12 ·~ 
JOHN H. POWELL, 
Clerk. 
TRANSCRIPT OF· EVIDENCE. 
The following evidence on behalf of the Comrponwealth 
and of the defendant, respectively, as hereinafter denoted, 
is all the evidence that was introduced on the trial of these 
criminal actions : 
J. F. CULPEPPER, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows : 
That he is the Sheriff of N ansemond County and was 
Sheriff of Nansemond County on February 2, 1946. That 
after the defendant was arrested in the home of George Ricks 
on 10th Street, Rosemont, N ansemond County, Virginia, on 
the 3rd day of February, 1946, the gun used by the defendant 
was found in a field behind the home of George Ricks; that 
the gun was partially loaded, and that other bullets for it 
were found in a shoe oµlle-def end'ant in the defendant's 
room in the home of Ricks. That the shoe tracks in the field 
where the gun was found were made by the same size and 
type shoes as those found in defendant's room. That the de-
fendant~ that he committed the crime or that he hacl 
any knowledge of it when first interviewed after the arrest. 
That defendant was taken to Lakeview Hospital and there 
identified by Frank Holloway; and defendant still denied any 
knowledge or participation in the crime. That the day fol-
lowing his arrest the defendant in the presence of Deputy 
Sheriff Forbes voluntarily and of his own free will and ac-
cord made and signed the follo'Ying confession: 
'' My name is Ephrian Thomas and I have been in Suffolk 
around three months. I was living with George Ricks. I 
came from Baltimore to Branchville Va and from Branch-
ville to Suffolk. On Feb 2- 1946 which was Saturday, I 
helped George Ricks clean up his yard and we hauling the 
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J. F. Culpepper. 
trash away. It was around six o'clock PM when we :finished. 
George Ricks stopped at the A B C Store and bought me a 
fifth of gin. I got back to the Ricks house where I was stay-
ing I started to drink the gin. I took a nap, and got up 
around eight o'clock. I got a cab to carry me up town, but I 
did not get out. I got the same cab to carry me back home. 
I remember I had 6.02 when I got in the cab. I 
page 13 }- gave him a $5.00 bill before he stopped to put me 
out. I kept asked him for my change. He said 
you have no change ,commi11,g to you. I have rode you all 
around and it took that to pay your fare. I got mad about 
my money, and was also drinking, so I pulled out tl1e 45 pls-
tol to scare him and the gun went off. After I shot ~al 
times · I g·ot scared and run down Ninth St, and cross a 
field to 10th St. I dropped the gun in the field. I then came 
up 10th St to where I was staying. I went in the house and 
sat down, talked to Rick, and his wife, also was there. I did 
not know I had killf¥1 a girl, and shot the -1 
Irene came to Ricks\ house and was tellfiig us what hap~ 
pened. 
I bought this 45 Army pistol from a man in Suffolk. I paid 
him 35.00 for the gun. He h~d three or four of these army 
gun. He told me that he bought them fro~ soldiers coming 
-from over sea. He gave me the bullets. I do not lmow his 
name or where he lives. I boug·ht this gun about 2 mo ago 
from the elate of the shooting. I put the 45 caliver bullet in 
my shoes that was found by Sheriff Culpepper. 
When I shot the 45 automatic pistol, I only intended to 
shot once, but the gun kept shooting. 
That was one thing that scared me, and was one reason I 
jumped out of the cab and began r1mning. I have never bee~ 
in any serious trouble before. I have been in Jail on minor 
c4arges, such as Drunk, :fighting, and disturbing the peace. 
I gave this statement on my own free will and not by the 
influence of no one. This statement is true to the best of my 
knowledge. 
Signed EPHRIAM THOMAS'' 
Witness F. B. FORBES 
The Sheriff further testified that the defendant said noth-
ing to him about the pistol going ·off because of a sudden 
28 ·supreme Court of Appeals of Virginia 
Dr. O. H. Dawson. 
James Moody. 
stopping of the taxi throwing the defendant against the rear 
of the front seat of the cab, nor did the defendant make any 
statement or claim that any whisky was bought by anyone 
while he was in the taxicab, and did not say anything about 
asking the taxi driver to take him to the A. B. C. Store when 
he got into the cab on the old Norfolk Road; that the shooting 
occurred on February 2, 1946, 011 the old Norfolk 
page 14 ~-.Road, in Nansemond County, Virginia, between 
· 9th and 10th Str.eet, in Rosemont; that the pistol 
used by the defendant was a 45 cal. semi automatic army 
pistol and ·would not fire repeatedly by pulling the trigger 
and holding it back, that it would fire only onee each time 
the trigger was pulled. 
DR. C. H. DAWSON, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows: 
That he is Coroner for Nansem~nd\ County, Virginia; that 
Lenora Hamlin was hit by a pistol bullet under her left ear 
and from the rear and that this wound was the cause of her 
instant death. That he saw her body at T. E. Cook's Funeral 
Home. 
JAMES MOODY, 
a witness introduced on behalf of the Commonwealth, being· 
first duly sworn, testified as follows: 
That he was employed as an undertake1· at T. E. Cook's 
Funeral Home, Suffolk, Virginia, and that he went to the old 
Norfolk Road between 9th and 10th Street, about 10:30 P. M., 
on February 2, 1946, and found the body of Lenora Hamlin 
in the taxicab of Frank Holloway; that the body was partly 
in the cab and partly out; that the taxicab was off the high-
way in the front yard of a home; that when he arrived Lenora . 
Hamlin was dead; that he embalmed her body the following 
day and that there was a pistol bullet wound behind her left 
ear. 
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FRANK HOLLOWAY7 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows: 
That he was a taxi driver and was coming in to Suffolk 
on the old Norfolk Road about 8 :00 P. M., on February 2, 
1946; that he waE? between 8th and 9th Streets when he picked 
the defendant up; tha,t the defendant told him that he wanted 
to go to Saratoga Place; that the defendant got in the rear 
seat of the cab; that there was no one in the cab except him-
self and the defendant; that they went to Saratoga Place 
and rode around considerably and they could not· find the 
person for whom the defendant was apparently looking; that 
the defendant did not know where he· wanted to go and did 
not know the name of the person he wanted to see, but was 
directing the route to be taken; that the defendant said that 
it was a woman that he wanted to find; that after 
page 15 ~ looking around in Saratog·a Place for quite a while, 
and being unable to locate the place or person the 
defendant wanted to find, he drove up Wellons Street to West 
Washington Street, and started back to Rosemont to put the 
defendant out at the pace he pieked him up, that at Sara-
toga and Main Streets he picked up another· p~enger and 
went back up West Washington Street to Williamstown where 
this last passenger left the cab; that the defendant was still 
in the taxicab and the two of them were alone; that he pro-
ceeded down East Washington Street in the direction where 
he first picked up the defendant, and picked up another man 
near Main Street; that this passenger got in the front seat 
of the taxi while defendant remained on the :new:_~eat; that 
at the Atlantic Coast Line Railroad crossing he picked up 
two women (Lenora Ha,mJin and Ettis Worrell) and that 
they got into the back seat with the defendant; that when 
they g·ot in the cab, Lenora Hamlin sat next to the def end-
ant, or in the middle, and Ettis Worrell sat on the right side; 
that when the girls got into the taxi he heard one of them 
speak to the defendant and call him ''Thomas''; that they 
continued on down East Washington Street to the Elks' Club 
where the male passenger on the front seat left the cab; 
that· at this time Ettis lf orrell and Lenora Hamlin got out 
of the back seat and into the front seat with him, Lenora 
Hamlin sitting on the right side of the front seat and Ettis 
Worrell sitting· next to him. That the defendant was alone 
in the back seat and had not paid him any taxi fare and that 
nothing had been said about any fare; that the defendant did 
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ask Holloway about going back to Saratoga Place again and 
that in reply to this he told the defendant that he was going 
to take him back where he got him from. That he was afraid 
of the defendant and did not care to ride around with him 
in Saratoga Place when he did not know where he wanted to 
go after they had already ridden around considerably look-
ing for. sdme place or person which the defendant could not 
locate;- that the defendant asked him if he were not a taxi 
driver and supposed to take people where they wanted to go ; 
and that .this conversation between them occurred about the 
time the defendant was after Holloway to return to Sara-
toga Place and Holloway was refusing to do so. 
pag·e 16 ~ That in preparing to stop he slowed his cab down 
to about ten miles an hour and without any provo-
cation so far as he knew except that the defendant might 
have been mad because he did not take him back into town 
the defendant fired a pistol from the rear seat, the shot en-
tering the back of his right shoulder. 'That just prior to that 
he had felt what appeared to .be the def e:µdant 's knee press-
ing against the rear of the front seat against his bac.k That 
after he was shot, he opened the cab door and jumped from 
the cab while it was still moving at a very slow rate of speed 
and· ran behind a garage on the side of the street; that after 
he ran across the street he heard two other shots fired in 
rapid succession; that he did not go back to his taxi as he 
was afraid to do so; that the taxi ran off the road on the 
right-hand side and into a nearby yard. That he had identi-
fied the defendant at the hospital, and while on the witness 
stand identified the defendant; that prior to the night of the 
ehooting he did not know the defendant and did not recall 
that he had seen him until the night of the shooting. That 
there were no brakes applied on the taxi by which the de-
fendant could have been thrown against the back of the front 
seat; that no liquor was bought by him or anyone while the 
defendant was in the taxi; that the defendant never asked 
him to take him to the A. B. C. Store when he fhst got into 
the cab or at any later time, and that nothing was ever sai<l 
about the purchase of any whiskey at any time. That the 
d~fendant was not drunk. That no money was paid or of-
fered him by the defendant on the night in question for taxi 
fare. 
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ETTIS WORRELL, 
~ wihwss introduced on b~half of the Commonwealth, beiJ1g 
first duly sworn, testified as follows: 
That she is twenty-two yea.ra of 3ige; that she and Lenora 
Hamlin got into the taxicab of Fra:qk Bollqway at the At-
lantic Coast Line Railroad and rod<:l Ea$t on Ea~t Washing-
ion Street as far as the Elks Home with the defendant on 
the back seat. She identified the defendant a.nd testified that 
she did not know the defendant before the night of the shoot-
ing, but thought that Lenora Hamlin did know him as she 
spoke to him by calling him "Thomas 0. Tb3it th~re was no 
further conversation between defendant and herself or Len.ora 
Hamlin. That upon getting to the Elka? Home, th~ 
page 17} passenger who was riding in the front sent got Ollt; 
that she and Lenora Hamlin got on the front seat 
and she sat in the middle and Lenora Hamlin on the right 
side; that tbere was some conversation betwee:p. her and 
Lenora about four bottles of beer Lenora was taking home; 
that she did not hear any conversation about any money be..,. 
tween Holloway and the defendant ancl that no money was 
given the taxi driver by the ~efendant; that when the defenq-
ant fired the first shot, Frank HollQwQ.y jumped from the ta~i 
and ran; that the cab, which wais going at a slow rate Qf 
speed, ran off the road on the right-hand side mto a yard. 
'I'hat after Holloway got out of the cab and ran, ~~other shQt 
was fired by the defendant and it struck her on ber left ear 
and took a part of the lobe of the ea.r away and gl~zed the 
left side of her head; that the shot came from the rear seat 
of the taxi; that the defendant fired another shot but that 
she did not know ( at the time) wh~re it had gone, and after 
that, she crawled across Lenora Hamlin and gQt out of the 
cab. That Lenora Hamlin did not say anything and did not 
move and that she (witness) thinks that Lenc>r~ Hamlin was 
dead at the time; that Thomas was still in the ta:ici when sh~ 
got out and r.an away. That nothing was said by Thomas 
between the first, second, and third ahots; that sh~ did not 
know why the shooting occurred or what was the rea1:1on for 
same. That there was no sudden stopping -of the ta~i or any 
st9pping at all of the taxi which cQuld ha.ve calls~d tp.e de-
fendant to have been thrown into or against the rep.r of the 
front seat. That she had not heard any converaation b~tween 
the defendant and any of them about whisky, money, or any 
other matter except that the defendant asked the taxi driver 
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if he was not supposed to take people where they wanted to 
go. 
I. H. LUKE, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified a_s follows : 
That he is Deputy Sheriff for N ansemond County; that 
he located Thomas at the home of George Ricks on the old 
Norfolk Road about 2 :00 o'clock P. M., on February 3, 1946; 
that the defendant appeared to him to be getting over a 
drunk, but was not intoxicated at the time; that the defend-
ant denied any knowledge of the alleged crimes ; that he took 
him to Lakeview Hospital where Frank Holloway identified 
him as the man whom he had in his cab the night 
page 18 } before a~d who had fired the shots; that the de-
fendant then, as well as before and later, denied 
any knowledge or connection whatever with the shootings; 
that the pistol which the defendant had was found on Feb-
. ruary 3, i946, in a field behind the home of George Ricks, 
and that it was through this field that. the defendant had 
gone after the shooting and before going to the home of 
George Ricks; that the defendant admitted to him that he 
had dropped the pistol when going through this field. That 
the defendant never claimed to him that the caus<3 of the p_is-
tol firing was his being thrown from the rear seat by the 
sudden stopping of the taxicab. 
F. B. FORBES, . 
a witness introduced on behalf of the Commonwealth, being 
tirst duly sworn, testified as follows: 
That he is Deputy Sheriff for Nansemond Cowity; that 
he saw the taxicab of Frank Holloway in a yard on the 
South side of the old Norfolk Road and that the body of 
Lenora Hamlin was partly in the car and partly on the 
ground-with her face. on the ground. That Lenora Hamlin 
was dead when he arrived between 10 :00 and 11 :00 o'clock 
P. M., on February 2, 1946; that the car was not damaged 
ancl that he could not find any evidence that bullets had 
struck the car inside or . out. 
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EPHRIAM THOMAS, 
the defendant, b_eing first duly sworn, testified in his own 
behalf as follows : 
That he did: ride with the taxicab driver to Saratoga Place, 
but that they came up to the A. B. C. Store and found it 
closed. That taxicab driver said he could find some whisky 
in Saratoga Place, whereupon they drove out some distance 
on Saratoga Place to a pl~ce whe:re the driver stopped the 
car. That witness gave the driver $2.00 and that the driver 
was supposed to put $2.00 more with it to buy a pint of 
whisky. That witness and the driver drank the pint of 
whisky. That the driver's statement about going to Wil-
liamstown and also picking up the other passengers was cor-
rect. That witness had asked how much h~ owed the taxi 
driver and was told he owed $1.35, whereupon he gave the 
driver a $5.00 bill just before reaching the place where he 
was to get out. That the driver did not gtve him any change 
· and he asked for bis change and was told there 
page 19 ~ was no change coming to him. That he then took 
his pistol and pointed it towards the driver and 
said: ''How about my change~Uow7'' and the dri~..e= 
ing the gun through the mirror, suddenly applied his brake 
causing the car to stop or slow up, the.Ifl}w tJu:pwin~t-
ness toward the __ :u;,.2nt~ That the sudden iw.P.~~t of witness 
against tbe back of the front seat was what cau:sed the pis-
tol to fire. That it was not Jiis intention to kill or hurt any-
one; but that he thought he would scare the driver into giv-
ing tbe change that was due. That he was not acquainted 
with anyone in the cab, but had 13een Lenora Hamlin (the 
deceased) before. That as far as he knows, the several shots 
were fired due to the automatic action of the pistol. That 
after the pistol fired, he jumped out of the cab; that he was 
the first one out and he ran because he was scared. That 
he did not kuow anybody was killed or hurt until later, in 
the home of Georg·e Ricks....:....where he lived-someone was.talk-
ing about someone having been killed. That he never at-
tempted to evade the law, but was arrested at his home in 
Suffolk. That he could easily have left Suffolk and gone to 
his home in Baltimore. That he had never been in any seri-
ous trouble before, but had been up for fighting or drunken-
ness. That he bad had the pistol about two months; that he 
put the pistol under his belt when he left home on the night 
of the shooting; that when first arrested he denied all con-
nection with the shooting and did not admit same until after 
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the pistol had been found and he had been identified by 
Frank Holloway and Ettis Worrell. That a male passenger· 
got in the front seat of the cab uptown and got out at the 
Elks Club; that the two women got in the back seat at the -
Atlantic Coast Line Railroad and when the male passenger 
got out, they got on the front seat. 
GEORGE RICKS, 
a witness introduced on behalf of the defendaut, being first 
duly sworn, testified as follows: 
That he resides on loth Street on the Norfolk Road; that 
he is in no way related to the defendant; that the defendant 
. had been living with him for about three months and that 
while living with him the defendant's conduct had been good. 
That he and the defendant had been together the afternoon 
of the shooting, but that the defendant left his home about 
8 :00 o'clock P. M. and returned sometime between 
page 20 ~ 10 :30 and 11 :00 o'clock that night; that the de-
fendant was not drunk and talked rationally; that 
one of his guests, after hearing of the shooting, went to the 
scene of the crime and came back and told him and the defend-
ant about it; that all of them talked about the shooting., but 
the defendant gave no indication he knew anything- about it. 
That he had not bought any gin for the defendant and that 
the defendant bought it himself. That he did not know much 
about the defendant as defendant had only been living at his 
home a short time. That when the officers approached his 
home, the defendant asked him to denv that the defendant 
lived in his home. · 
Teste: this 2nd day of July, 1946 . 
• JOHN K. HUTTON, .Judge. 
page 21 ~ INSTRUCTIONS GR.A.NT:b~D. 
The following instructiorn~ arc all of tlie instruetions that 
were granted on the trial of the~e cases: 
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INSTRUCTIONS GRANTED AT THE REQUEST OF 
THE COMMO:NWEALTH. 
The instructs the jury that murder is disting11ished by the 
law of Virginia as Murder in the first degree and as murder 
in the second degree; that murder in the first degree is th~ 
wilful, deliberate and premeditated killing with malice afore-
thought; that murder in the second degree is the unlawful 
killing of a human being with malice afore thought. 
- The Court further instructs the jurv that every unlawful 
homicide in Virginia is presumed to be murder in the second 
degree, and in order to elevate the offense to murder in the 
first degree the burden of proof is on the Commonwealth, and 
in order to reduce the offense below murder in the second de-
gree the burden is upon the accused. 
The Court further im;;tructs the jury that if you believe 
from the evidence that the defendant is guilty of murder in 
the first degree, he shall he punished with death or by con:-
finement in the penitentiary for life, or for any term not less 
than twenty (20) years; and if you believe from the evidence 
that the defendant is guilty of murder in the second degree, 
he shall be punished by confinement in the penitentiary not 
less than five (5) years nor more than twenty (20) years. 
The Court instructs the jury tl1at under the indictments in 
this case for the shooting of Frank Holloway and Ettis W or-
rell, if warranted by the evidence, you may find one of three 
following verdicts: 
( 1) Malicious wounding 
(2) Unlawful wounding 
(3) Not guilty 
You are further instructed t11at malicious wounding is com-
mitted when one person unlawfully, wilfully, feloniously and 
maliciously wounds another.~ intending thereby either to 
permanently maim, disfigure, disable or ldH such other, 
Y Ot'l are further inf;truct~d that malicious wound-
page 22 ~ ing is a felony pnnishable by confinement in the 
penitentiary not le.ss than one nor mo·re than ten 
years, in the discretion of the jury; that unlawful wounding 
is a felony punishable by confinement in the .Penitentiary not 
less than one nor more than five years, in the discretion of 
the jury, or by eon:finement in jail not exceeding twelve 
months .and 'fined not exceeding $500.00 in the discr.etion of 
the jury. 
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. The Court instructs the jury to constitute murder in the 
first degree the evidence must clearly and distinctly prove,. 
beyond any reasonable doubt, that the prisoner was not only 
incited to the killing of the deceased by malice, and deliberate 
wickedness of heart, but such killing must have been a wilful,. 
deliberate, and premeditated act on the part of the prisoner; 
in other words, at the time of the killing the prisoner must 
have distinctly understood what. he willed and intended to do; 
he must have also reflected, and deliberate~ and premeditated 
that he would kill the deceased, or do her some serious bodily 
injury, the probable result of which would be death. And if 
there be a reasonable doubt whether he had willed, and de-
liberated, and premeditated to kill the deceased, or do her 
some serious bodily injury, which would probably occasion 
her death, they ought not to find him guilty of murder in the 
first degree. 
If you believe from the evidence that Ephriam Thomas un-
lawfully shot and killed Lenora Hamlin, with malice afore-
thought, but without deliberation, premeditation or precon-
concerted design to kill said Lenora Hamlin, you should find 
said Ephriam Thomas guilty of murder in the second degree, 
and fix his punishment at not less than five nor more than 
/i~
enty years in the penitentiary. 
The Court instructs the Jury that if they believe from the 
. evidence that the shooting was done accidentally., without any 
malice or intent to do bodily injury, they shall find the de-
endant not guilty. 
At the conclusion of the readin~ of the written instructions 
to the jury, the Court instructed the jury orally in 
page 23 ~ substance as f o1lows : 
This trial involves three separate indictments or charges-
two for malicious maiming· and one for the killing of Lenora 
Hamlin. You are instructed to write your verdict in each case 
on the indictment in the particular case. If the verdict is 
not guilty, you shall say so and no more. If, on the maiming· 
charges or either of them, you shall find defendant guilty, you 
are instructed, in addition to fixing the penalty, to show in 
your verdict ;whether you find the accused guilty of malicious 
wounding or unlawful .wounding. I!, on the homicide charge, 
you find defendant gmlty, you are mstructed to designate in 
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your verdict the degree of homicide, whether murder of the 
pTRt ffogJ;JW....Or murde~f ±Jae S3C!A:Hiff .Jeg:,r.ee. . . . 
~. The Court further tells you that m these, as mall crrmmal 
cases., the burden is upon the Commonwealth to prove the 
offense charg·ed and every essential element thereof beyond 
any reasonable doubt. The accused is presumed to be inno-
cent until his guilt is established beyond a reasonable doubt 
and this presumption applies throughout the trial and every 
stage thereof. · 
After the jury had deliberated for some time, the Court was 
requested by the jury in open court in the presence of the ac- .. 
cused to instruct them on the length of time required for pre-
meditation; whereupon, by consent of counsel for both the 
Commonwealth and the defendant, the court gave the follow-
ing instruction : 
The Court instructs the .Jury that to constitute a wilful, 
deliberate and premediated killing, it is not necessary that 
the intention to kill should exist for any particular length of 
time prior to the actual killing; it is only necessary that such 
intention should have come into existence for the first time 
at the time of such killing, or at any time previously. 
Teste : this 2nd day of July, 1946. 
JOHN K. HUTTON, Judge. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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